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Audience
Architects / Building Designers Owner Builders
Builders Plumbers
Building Surveyors / Inspectors O Real estat agement agents
Engineers O Trades alfitenance (inc. Electricians)
Homeowners
Purpose A\
The purpose of this Practice Note is to provide guigénge t&¥industry on the NCC requirements and
any specific Victorian legislation, it will include t owihg topics:

¢ NCC - Governing Requirements

e Performance Solution — Funda Is

¢ RBS and Stakeholder Roles sponsibilities

e Performance Solution — Dev% t and record

e RBS - Reliance on Cer ' ompliance

¢ Evidence of Suitability \ Ugefof CodeMark or BRAC Accreditation

Abbreviations & Definiions

The abbreviations and definitions set out below are for guidance only. They are not intended to vary
those set out in the Building Act 1993 or the Building Regulations 2018 or the National Construction
Code.

e Act — Building Act 1993

e BCA - Building Code of Australia (NCC Volumes 1 and 2)

e DtS — Deemed-to-Satisfy (Deemed to have met the Performance Requirements of the BCA)

¢ Deemed-to-Satisfy Provisions — A method that satisfies the Deemed-to-Satisfy Provisions.

o Deemed-to-Satisfy Solution — A method of satisfying the Deemed-to-Satisfy Provisions.

o Performance-based design brief (PBDB) — The document that defines the scope, technical
basis, and acceptance criteria for performance-based analysis, developed in consultation with
stakeholders.

e Performance Requirement (PR) — The minimum level of performance a Performance
Solution or Deemed-to-Satisfy Solution must achieve.

e Performance Solution (PS) — A method of complying with the Performance Requirements
other than by a Deemed-to-Satisfy Solution.
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e NCC - National Construction Code

e Regulations — Building Regulations 2018

¢ RBS - Relevant Building Surveyor

e Verification Method — A test, inspection, calculation, or other method to confirm compliance
with the Performance Requirements

NCC — The Governing Requirements

To meet the minimum construction and design requirements of the NCC, both the Governing
Requirements and the Performance Requirements must be met. The Governing Requirements
provide the rules and instructions for using and complying with the Performance Requirements,
which establish the minimum acceptable standards.

MANDATORY . .
INSTRUCTION Governing Requireinents of the NCC

fg:‘IEPLLIANc E Performance Requirements

COMPLIANCE

OPTIONS Combination of a
Performance Solution and
Deemed-to-Satisfy Solution

Figure 1 — NCC compliance framework extract from the Australian Building Codes Board (ABCB)
Reproduced with permission of ABCB

Performance Solutions - Fundamentals

The performance criteria outlined in a Deemed-to-Satisfy (DtS) provision of the NCC provide an
established, tested method that ensures a clear level of compliance and certainty. When a
Performance Requirement is to be satisfied through a Performance Solution rather than direct
compliance with a DtS provision, there is a greater responsibility to ensure that the assessment
method, evidence, and documentation align with the Governing Requirements of NCC Part A2.

When implementing a Performance Solution (PS), particularly if it involves a product or design being
trialled for the first time, it is crucial to manage the solution carefully. This includes considering the
building's complexity and any factors that may increase the risk of non-compliance, especially where
non-compliance could have significant safety or health consequences.
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If a PS is proposed or identified, the process of demonstrating compliance begins with creating a
Performance-Based Design Brief (PBDB), developed in consultation with stakeholders. The PBDB
requirements are outlined in the four steps detailed in NCC Part A2 (A2G2).

Performance-based design brief

Step 1 - Developing a brief requires project stakeholders to collaborate and agree on a pathway for
the design process to follow which includes the acceptance criteria. This includes selecting which of
the assessment methods as outlined in the BCA is to be used. Thig skep is critical as it sets the

agreed acceptance criteria used to assess the solution against Performance Requirement.

Step 2 - Analysis or testing. This step involves analysis, ngror testing to meet the agreed
acceptance criteria set out in the brief. m\

Step 3 - Evaluation. Once the analysis, modelling ting is complete the results are collated and
evaluated to determine if the acceptance criterj en met. If they are not met, then Step 2 may
need to be repeated until the acceptance crite atisfied.

Step 4 - Reporting. The final report sho aonstrate that compliance with the NCC Performance
Requirement has been achieved bagéd all the previous steps.

, Where applicable, practitioners must also be mindful of
ctoria variation - A2G2(5) which aligns with the current VBA
021 that revoked MG-14 issued 13 March 2018.

In addition to NCC Part A2 req
ensuring compliance with the

Advisory Note dated 1 F e
This variation prohibits € high-risk cladding products for specific buildings, and therefore must
also be considered by implementing the following NCC Vic Variation A2G2(5) requirement:

“(5) A Performance Solution cannot be used to satisfy a relevant Performance Requirement for
the installation of a combustible cladding product in an external wall of a—

(a) Class 2, 3 or 9 building with a rise in storeys of 2 that does not comply with C2D6; and Class
2,3,5, 6, 7,8or9 building with a rise in storeys of 3 or more”.

If the private building surveyor (PBS) has been or is to be appointed the RBS then the PBS or RBS
can only provide advice on the requirements in the Building Act, the Regulations or the NCC, leaving
the design team to make decisions about how their design will achieve compliance.

Advice on deemed-to-satisfy solutions can be given and the concept of performance solutions can be
discussed but the actual preparation of a performance solution and any supporting documents,
including choosing who undertakes that task, must be independent of the RBS.

Impact of the Minister’s declaration on existing building permits and Building Appeals Board
o applications — MG-14: “Issue of Building Permits where Building Work Involves the use of
certain cladding products”.

State
Government
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Notwithstanding the NCC Victoria Variation, practitioners must remember that the Minister’s
declaration in respect of an application for a building permit or an existing building permit does not
apply to the use of a prohibited external wall cladding product in buildings required to be of Type A or
Type B construction under a permit in the following circumstances:

e where the application for a building permit was made to the relevant building surveyor before 1
February 2021

e an application to the Building Appeals Board in respect of an application for a building permit
made to the relevant building surveyor before 1 February 2021.

Use of a Performance Solution — Building Permits

Essentially a PS is site specific and should not be used as a pseudo Deemed-to-Satisfy Solution or
as a last-minute fix to accommodate poor design or inadequate construction. A Performance Solution
is not a mechanism for accepting non-compliance with building standards rather it is a pathway for
demonstrating compliance with the Performance Requirements of the BCA based on the merits of
the individual case and a PS must be assessed and issued as pa n application for a building
permit to the RBS.

Unless the RBS has instigated the following procedural s &X 4), a PS may not be provided and
or the process for a PBDB instigated after the building pefnit\r staged building permit has been

issued: %
. Caused an inspection under Part 12 o Bunding Regulations 2018;
2. Issued a Written direction to fix (DTF) upQn the builder or owner builder during a mandatory
inspection in accordance with se 37a(2) of the Building Act 1993; or
baé

=

3. Where a DTS provision has n n complied with, or a DTS solution is not appropriate or
possible, the RBS can issue@gl g notice and/or building order upon the owner in
accordance with sectio e Act.

4. A determination from ing Appeals Board has been received allowing the use of the
PS.

In the event Step 3 oc@b ct to the discretion of the RBS, a PS that demonstrates compliance
can be submitted to the to support the cancellation of the BN or Order. Where a variation to a
building permit has occurred or is proposed or where step 3 occurs that requires a PS then
consideration must be given to the development of a PBDB by the applicant. Note: it is important a
client/owner is involved in discussions with the development of any PS.

RBS and Stakeholder

Stakeholders commonly involved in preparing the design of a Performance Solution may, but are not
limited to, include:
e Consultant building surveyors (excluding the RBS issuing the building permit)
o An endorsed engineer (in accordance with the Professional Engineers Act 2019, in the areas
of civil, mechanical, electrical and fire safety)
e Building Designers (previously known as Draftspersons)
o Architects (Registered with the Architects Registration Board of Victoria)
o A VBA registered (prescribed) building practitioners (per Schedule 9 of the Regs)
e A subject matter expert or other appropriately qualified person with suitable insurance,
experience, training, knowledge, and qualifications related to the subject matter. For instance,
a DDA Access consultant
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e Fire Rescue Victoria (FRV) - Pursuant to NCC Volume 1 Part A2.2(4)(a) / A2G2(4)(a) and in
relation to applications relating to Fire Safety matters outlined by Regulation 187 (Reporting
authorities for occupancy permit) and/or Regulation 129 (Requirements for permits involving
fire safety matters).

e Builder

o Owner of the property and or building (including agent of owner and or the developer)

Expert judgement

Expert judgement is one of four assessment methods under the NCC, typically where physical
criteria is unable to be tested or modelled by calculation, the opinion of an expert may be accepted
as a method to demonstrate compliance with the NCC. This is referred to as the use of expert
judgement, from a person who has the qualifications and experience necessary to determine whether
a Performance Solution or DTS Solution complies with the Performance Requirements. In some
instances, expert judgement can be used in combination with other Assessment Methods.

Under the NCC, when developing performance solutions, expert judgement can be used to

demonstrate compliance in combination with any other Assessm thods. When using this
method, an expert is a person who can make a judgement relgt C compliance. For instance,
the expert may be a suitably qualified and registered engin gaged in the building industry who
must be registered with the Business Licence Authority dofsed engineer.

The Act is silent on whether it is mandatory for exper,
accreditation body or association. Despite this ho

authority who determines whether a person proyidi
a subject matter expert (SME) who provides

registered with the VBA, or a state
, ullimately, the RBS is the responsible
ert judgement as an assessment method or
on a specific matter is an expert.

In view of the above, when a performan
the engineering or scientific expertiseof
performance solution. An SME ma
a specific matter or for instance
expert opinion on termite mat

lution from a SME is proposed the RBS can consider,
expert which must be directly relevant to the

knowledge and experience to provide expert opinion on
lonal entomologist may have the knowledge to provide an

It is possible that a combi experts will be needed based on the situation or case. For
example, in termite m%\ t, the expertise may be required on various aspects of termite
biology; termite manage ; construction practices and engineering. Each situation is different and

the capacity of the expert to provide credible evidence in relation to the issue must be assessed on
an individual basis.

In addition, the performance solution must consider future impact on owners, taking the termite
example specifically, any post construction maintenance or management requirements must be
practical and include a mechanism that would bring it to the attention of all future owners and
occupiers as necessary. For a class 1 dwelling, this would also include the provision of a durable
notice permanently fixed in a conspicuous location in accordance with NCC Volume 2 Housing
Provisions Part 3.4.3.

qualifications and experience in the specific field to determine whether a Performance

o “Expert judgement” the RBS must consider the judgement of an expert who has the
Solution complies with the Performance Requirements.

RBS - Role and conduct

Based on the quality and completeness of the documentation received, and in accordance with
Section 24A and Division 4 of the Building Act 1993, the Relevant Building Surveyor (RBS) must not
issue a building permit unless they are satisfied that the building work and permit comply with the
Act, Regulations, and any binding determinations related to the work.

State
Government
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During the Performance-Based Design Brief (PBDB) process, if the RBS does not accept the
proposed acceptance criteria, they should provide guidance and explain, in a general and routine
manner, the areas where the design falls short.

While the RBS plays a key role in the process, they must not participate in the design preparation of
any Performance Solution or suggest compliance solutions, as they are responsible for determining
whether the Performance Solution demonstrates compliance. This ensures impatrtiality and prevents
conflicts of interest, in line with the Victorian Building Authority (VBA) Code of Conduct for Building
Surveyors and Section 79 of the Act.

Additionally, Regulation 265(b) requires that if a conflict of interest arises or is likely to arise between
the building practitioner and the client, the RBS must immediately inform the client in writing.

Poor practice — Scenario

The RBS becomes aware that the building work they are overseeing does not comply with the
Deemed-to-Satisfy (DtS) requirements of the NCC as outlined in the building permit. Instead of

requiring rectification or amended design documents, the RBS agreeg with the builder to treat the
non-compliance as a Performance Solution without proper assess
er

Furthermore, the RBS takes no action to inform the propert% the non-compliance or the

decision not to require rectification or updated design do on.

Improper conduct — Scenario

An owner applies to the RBS for a building permi opstruct a four-storey, 15-unit development
with a basement car park. The designer cont BS to ask if sprinklers are required in the

basement. In response, the RBS provides the igner with a copy of a fire engineering report from a
different project, which permitted a base 4@ without sprinklers as part of a previously approved
Performance Solution.

In this scenario, the RBS has acig
than independently assessing,t

gperly by sharing documentation from another project rather
d for sprinklers based on the specifics of the current project.

Once the final report for d Performance Solution is submitted, it is the RBS's responsibility
to ensure that the solution lies with the relevant performance requirements. The RBS must also
evaluate the objectivity, rtiality, and professional competence of those who prepared the design

for the Performance Solution.
RBS - Previously engaged, appointed, or has issued a Building Permit

In situations where the RBS has previously been engaged or issued a building permit, the RBS must
not participate in or give advice on the development of designs or performance solutions for
proposed building work before or after accepting an engagement to be the RBS for that building
work.

If the RBS has already been involved in the design process or provided advice on design solutions
on a project, then the RBS must not accept appointment as the RBS for that project. Noting Section
79(1) of the Building Act which makes it an offence to carry out any functions set out in sections 76 or
77 if the private building surveyor or a related person:

(a) prepared the design of the building or building work, or

(b) is, or within the prescribed period was (which is 12 months), employed or engaged by the
person or body which prepared the design of the building or building work other than the
appointment to carry out a function under section 76, or

(c) has a direct or indirect pecuniary interest in the body which prepared the design of the
building or building work.
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Performance Solution — Development and record

The following flow chart can be used to assist in determining if a building solution is either

performance based or Deemed-to-satisfy:

Performance
Solution or
DtS Solution

;I;lre t.he_}re D.:S Complies with Complies with
rovisions? DtS DtS
Provisions Provisions
Performance A
Solution

Acceptable construction manuals — renced Australian Standard

When an Australian Standard is r c
considered Deemed-to-Satisfy
Figure 3 illustrates the use of
acceptable method of co

as an Acceptable Construction Manual (ACM), it is
er the National Construction Code (NCC). For example,
lume 2, Clause H1D5 (Masonry), where an ACM serves as an

The DtS clause referertges 3700 Masonry Structures or AS 4773.1 Masonry for Small Buildings
(Design), and AS 4773.2 Wasonry for Small Buildings (Construction), which provide the detailed
design and construction requirements for masonry structures.

H1D5 Masonry

[2019: 3.3.1-3.3.3, 3.3.5-3.3.6]

(1) Performance Requirement H1P1 is satisfied for masonry veneer if it iz designed and constructed in accordance with—
[a) AS 3TOO; or
(b) AS 47731 and AS 4773.2; or

Figure 2 - BCA NCC Volume 2 extract from the ABCB
Reproduced with permission of the ABCB

@

When reading the DtS provision, practitioners must be mindful that standards are not
interchangeable. For instance, AS 3700 cannot be used alongside AS 4773.2 or vice

versa.
Page 7 of 15 ORIA
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Occasionally there are unique situations in the BCA that do not have a DtS provision or acceptable
construction manual that can be followed. In cases like this a Performance Solution may be required
to demonstrate the product, construction or design meets the Performance requirements.

Weatherproofing - An example NCC Volume 1 Performance Requirement F3P1

NCC 2022 includes a new provision for Volume One, F3D5, that introduces DTS Provisions for
demonstrating compliance with F3P1 for certain wall cladding types. Among these is F3D5(c), that
provides a DTS compliance pathway for solid metal sheeting in the same manner that H1D7(5) does
for Volume Two.

It is common for wall cladding systems for Class 2-9 buildings to incorporate solid metal panels,
laminated metal panels or composite metal panels. As Australian Standard AS 1562.1 is an
acceptable construction manual that applies to solid metal cladding, therefore this standard may be
considered as a DTS compliance pathway for solid metal wall cladding panel systems.

However, on account of AS 1562.1 being developed primarily for solid metal sheet roof and wall
cladding, many other metal, wall cladding panel systems may not t the requirements of AS
1562.1. For example, a laminated or composite cladding panel’'s b etal thickness may not meet
the minimum dimension specified in AS 1562.1. Systems thai/io comply with AS 1562.1, may
have evidence of suitability, such systems may require compliaiice with F3P1 to be demonstrated
through a Performance Solution. \

penetration of water, F3P1 Weatherproofing speci thg PR for external walls and roofs. There are
limitations however that require judgement o here is a necessity to comply or not. For

instance, the PR does not apply to a Class 7 biiding, like a car park, however the judgement needs
to consider whether exempting the car ;@easonable if F3P1 (a) and (b) are required to be met.

A roof and external wall (including openings arour@ and doors) must prevent the
h

Where no DtS provision exists or co#fipli cannot be met, a Verification Method can form the
evidential basis for a PS. For fag ng, this method would require evidence that demonstrates
compliance with:

e A calculation of th % e determined in accordance with F3V1 and Table F3V1, to
demonstrate that t rification Method is suitable to use for this scenario.

e Facade drawings onstrating that the wall cladding type is a direct fixed cladding wall as
per the NCC defined term, because this will dictate the testing specimen characteristics and
test procedure required under F3V1.

e Test report detailing results of the proposed fagade system tests which verify that the facade
system meets the test requirements of F3V1.

To correctly apply the assessment method under verification, a test specimen of a completed facade
system, including a wall junction, a window, doorway and footer and header termination system is
required. This test specimen can be used as an accurate representative of the facade system’s
intended application in the proposed project as verified by the stakeholder group during the PBDB.

In addition, a testing organisation may need to be engaged to undertake testing of the typical facade
system in accordance with F3V1(4)(c)(i) for a direct fix cladding wall, including a 100% positive and
negative serviceability wind pressure test, static pressure test and a cyclic pressure test. It may be
the case that during the first test the test specimen showed some presence of water on the inside
surface of the facade. As per F3V1(6)(a), compliance is met only if no water is present on the inside
surface of the facade.

At this point, two options to proceed were available:

¢ Modify the cladding to resist water penetration; or

© State of Victoria, Victorian Building Authority Page 8 of 15 VORIA
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e Modify the design to become a cavity construction. The area where water was present was
examined and modifications were made to the fagade system to rectify the problem. A second
test specimen was manufactured and tested. After the second test it was noted that no water
had penetrated through to the inside skin of the facade.

Performance Requirements

F3P1 Weatherproofing
[2019: FP1.4]
A roof and external wall (including openings ﬁround| windows and doors) must prevent the penetration of water that could
cause—
(a}) unhealthy or dangerous conditions, or koss of amenity for occupants; and
(b} undue dampness or deterioration of building elements.

Limitations

F3P1 does not apply to—
(a} a Class T or 8 building where in the pariicular case there is no necessj mipltance; or

(b) a garage, tocl shed, sanitary compartment, or the like, forming pa ilding used for other purposes; or

(c} an open spectator stand or opan-deck carpark. :\
Figure 3 - BCA NCC Volume 1 extract from the@%

Reproduced with permission of the ABCB

Use of a pre-approved, generic or bl@erformance solution

It is generally not acceptable for th pre-approve Performance Solutions, as this could lead to
a breach of section 79(1)(a) of t-\Pypically, the PBDB is typically prepared during the early
stages of the design process proposing alternative solutions to meet the performance
requirements of the NCC. 0 safeguard the owner and to provide greater transparency prior
and during the constructio cess, it is highly unlikely a blanket performance solution can be used
as a PBDB cannot be eg off after the performance solution report has already been written.

Consultant Building Surveyors

For specific building facades where a Consultant Building Surveyor uses expert judgment as the sole
assessment method to demonstrate compliance with PR F3P1 Weatherproofing, expert judgment
alone would not satisfy the requirements of NCC A2G2(3) and A2G4(3).

As a result, a PS may not be accepted by the RBS without additional evidence that demonstrates
compliance. For instance, the performance requirement for weatherproofing F3P1 may also require a
performance solution from an endorsed engineer, typically with expertise in building design,
construction, or facade engineering. In addition and alongside expert judgement, where the DtS
provisions of F3D2 to F3D5 cannot be demonstrated, then it would be reasonable to also use the
verification criteria of F3V1 as an additional method of compliance.

Deemed-to-Satisfy Solutions

Where a Deemed-to-Satisfy Solutions (DTS) is proposed there are two assessment methods to
demonstrate compliance, and they are:

e Evidence of Suitability in accordance with BCA Part A5 and / or
e Expert Judgement, or a combination of both.

State
overnment
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Conversely, instances where a design, or method of construction does not demonstrate compliance
with the Performance requirements, or the respective prescriptive DTS provisions, or occasions when
a DTS provision does not exist then the option to formulate and provide a Performance Solution must
be undertaken to demonstrate compliance with the BCA. A PS can be achieved in one or a
combination of the following two ways:

The first method:

The use of a direct comparison against the PR. Often the BCA Performance Requirements are
qualitative in nature, which could discourage practitioners from using them for Performance
Solutions. Quantifying them provides objective levels of performance for practitioners to target. This
encourages increased and competent use of performance when using Performance Solutions. It also
helps ensure a level playing field and reduce the risk of misinterpretation.

For instance, the requirements for Fire safety in BCA Volume Two are fully quantified, in that the
requirement to prevent Fire spread, H3P1 is quantified with the inclusion of a design heat flux and
applicable duration and automatic warning that includes efficacy and,reliability in terms for smoke
detection devices.

The second method:

available under DtS and, or the use of Expert Judge the pathway chosen will depend on
the building complexity of the solution proposed, thg#stri cy of the DtS provisions and the nature
of the PR, dependent on whether they are written @taﬂve or quantitative terms. Often there may
be scenarios where a combination of solution @ u9€d to achieve compliance with the PR, this can
include multiple PRs or individual PRs.

The BCA prescribes identifying the Dt @@ns that are subject to a PS, then looking at the PRs
that are relevant to the DtS provisiog§, ing which DtS provision aligns with the respective PR
and lastly there is a requirement g eglly identify any other DtS provision and or PR which may be
affected that influences the re @ | of safety, health, or amenity.

The basis of this process | n the flow chart shown in Figure 4:

An alternative method allows a combination or one on%ﬂ ilence of suitability which is
nt,\an

Identify Performance

Identify Performance Requirements that are
Identify DtS that are Requirements that are relevant to the
subject of relevant to the DtS Performance Solution and;
Performance Solution Provisions

Any other affected DtS
Provisions subject of the
Performance Solution

Figure 4 — How to identify a Performance Solution
Reproduced with permission of the VBA

RBS responsibilities and reliance on a Certificate of Compliance

RBS —record of a Performance Solution

In addition to the BCA requirements, Regulation 38 also requires that the RBS document a
determination of a performance solution on the building permit. This must be documented to include:

(a) the NCC performance requirement with which the performance solution complies; and
(b) details of;

e assessment methods used.
e any expert judgement used.
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e details of tests or calculations.
o details of any standards or;
¢ and any other information that was used to rely upon.

Performance solutions must be listed on the building permit, and either the Occupancy Permit and, or
the Certificate of Final (whichever is relevant and applicable). This also includes listing a CodeMark
certificate when CodeMark certificates have been provided used and relied upon as Evidence of
suitability.

Practitioners should be aware that written determination applies despite reliance on a certificate
given under reg 122 or 123 from another registered practitioner (building surveyor) or endorsed
engineer (civil, mechanical, electrical or fire safety) who have certified compliance under section 238
of the Building Act.

Similarly to Regulation 38, Regulation 124 must also be followed by the registered practitioner who
must also document performance solutions in their Certificate of Compliance. The performance
solution determination must also be included in the package provideg to council as part of the
building permit lodgement requirements under section 30 of the A the OP/CFI requirements
under regulation 203(j).

ific information relating to the extent
rt. This will help substantiate and
alifications, or otherwise documenting
has relied on, is competent to issue the

If expert judgement was relied upon, the RBS should reco
the RBS relied on the judgment and the qualifications of
document how the RBS was satisfied, keeping recor,
how the RBS has determined that the person the
certificate.

In deciding whether to rely on a certificate of corqpliance the RBS must also consider the information
provided in MG-04 Certification of engi designs and have regard to the complexity of the
design which may determine that any8udi{ certificate be by a registered building practitioner in the
category of engineer, other than th 0 prepared the design.

RBS - Fire performance re ts - performance solutions

In instances where regulati sub clauses (c) to (h) are applicable, a performance solution that
refers to a fire safety pgrfo ce requirement, the RBS cannot determine that a performance
solution complies with aNiregerformance requirement of the BCA unless the RBS holds a Graduate
Certificate in Performance-Based Building & Fire Codes from Victoria University; or holds a
qualification that the Victorian Building Authority considers is equivalent to that Certificate.

Alternatively, before relying on a certificate issued under section 238 (under reg 121(e)), the RBS
must satisfy themselves that it is appropriate to rely on the certificate of compliance by ensuring that:

¢ the certificate of compliance is issued by a registered building practitioner or endorsed
building engineer prescribed by regulation 122; and

o for fire performance requirements, the certificate of compliance has been issued by a
registered fire safety engineer or registered building surveyor (holding relevant qualification)
who did not prepare the design pursuant to regulation 121(d) and (e) and

¢ the practitioner or endorsed building engineer has adequate experience and knowledge; and

o the certificate certifies the correct performance requirements and has not left out any relevant
performance requirements.
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Before determining a performance solution relating to a private bushfire shelter under regulation 165,
the RBS is not required to hold qualifications as outlined by reg 121, and instead can allow a
certificate issued under s238 by a fire safety engineer or accept the provision of a determination from
the Building Appeals Board (BAB), BRAC of a Certificate of Conformity for the shelter.

Immunity for building surveyor relying on certificate — Section 128

In unique situations that relate to fire-fighting water services or wet fire safety systems where
Performance Requirements are located across all NCC Volumes then the RBS must ensure the
performance solution adequately references all applicable performance requirements.

In summary, the RBS can only assess and approve a performance sRlution prepared by others in
accordance with the BCA and the legislation, and where the RBS the appropriate qualifications
for the assessment and approval of those performance solutigns:

to undertake proper inquiry. The RBS should noyblivdly accept a certificate as providing
immunity. The ‘good faith’ test requires t rson accepting the certificate has made a
proper enquiry about, and has no reas doubt, the competence and experience of the

t

o person issuing the certificate and it

The RBS should also have regard to WG-04 Certification of Engineering Designs — the
complexity of design may ne itate the RBS to require peer review and an independent
s238 certificate from somgon&gother than the person who prepared the design of the
performance solution.

Immunity for building surveyor relying on certifi tion 128. The RBS has a duty of care
b
“'iwA

Evidence of suitabilityq=LI%=2"0f CodeMark or BRAC Accreditation

Use of CodeMark

A Deemed-to-Satisfy Solution is achieved by following all appropriate Deemed-to-Satisfy Provisions
in the NCC. They include materials, components, design factors, and construction methods that, if
used, are deemed to meet the Performance Requirements.

A Deemed-to-Satisfy Solution may be verified using Evidence of suitability, this is when a certificate
may attest compliance with relevant Performance Requirements based on compliance with Deemed-
to-Satisfy (DTS) Provisions or based on compliance with a Performance Solution or a combination of
both. When a CodeMark Certificate is used to demonstrate compliance with a Performance
Requirement, the following steps need to be undertaken by practitioners:

1. Check that the CodeMark Certificate for the building product or system proposed to be used
is valid. The JAS-ANZ website contains a register of all valid CodeMark Certificates.

2. Check that the CodeMark Certificate certifies the relevant building product or system
against all relevant Performance Requirements for the proposed use within the site-specific
project.

3. For any relevant Performance Requirements proposed to be met by a Performance Solution
that are not covered by the CodeMark Certificate, undertake the process in A2G2(4)
referencing the CodeMark Certificate and considering the proposed use of the product or
system holistically.
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4. Check any limitations or exclusions set out in the CodeMark Certificate against the proposed
use of the building product or system in the site-specific project to ensure they have been
met.

BRAC Accreditation — Victoria product accreditation

A certificate of building product accreditation issued by the Building Regulations Advisory Committee
(BRAC) is proof that a product meets the performance requirements of the Regulations or the BCA.
Under section 15 of the Building Act 1993, a building surveyor must accept the product, method,
design, component, or system if the use complies with the accreditation. A2G2 of the NCC must still
be complied with as relying on a Certificate of Accreditation is a performance solution. A2G2(4)
requires a performance-based final report to confirm that the product, method, design, component or
system complies with the accreditation including any limitations or conditions of the accreditation.

Wall cladding systems — Scenario

Under the BCA there are no DtS provisions for plastic or foam-based cladding products or systems,
which means that the use of a CodeMark Certificate to support the u§e of a system or product will
require a PBDB and a PS. In these instances, the PBDB will not r ‘Step 2” (Carry out analysis,
modelling, or testing) if the CodeMark certificate has already that the product complies with
the PR. If the CodeMark does not demonstrate complianc | the relevant PBDB steps will
need to be undertaken prior to the formulation of the PS. idners should be aware however that

@&XBRAC. For a full comprehensive list,

in contrast there are cladding systems that can be useq.u
please refer to the VBA.

Certificates of final inspection & occupancypermits

its{FOorm 16) and the certificate of final inspection (Form
ew relevant performance requirements of the BCA and
details of the performance solutigasgd®erpfination. In the interest of comprehensive clarity, it is

suggested to include all releva @\ ance solution determinations, including those previously
listed on the building permit, indludiwy any staged building permits.

O

The prescribed forms for an occupanc
17) requires that the RBS must incl
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Related Documentation

e Building Act 1993

e Building Regulations 2018

e Minister's Guidelines MG-04 Certification of Engineering Designs

o Minister's Guidelines MG-14 Issue of building permits where building work involves the use
of certain cladding products

e VBA Advisory Note Prohibition of high-risk cladding products (dated 1 February 2021)

e Performance Solution Process Handbook ABCB

e VBA Code of Conduct for Building Surveyors

List of Amendments

e Changes to reference new NCC 2022 version
¢ Further clarification on documenting determinations under Regulation 38
e Update format and content review
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Copyright and Disclaimer

Copyright

© 2021 Victorian Building Authority (VBA). This publication must not be copied, reproduced,
published, adapted, or communicated by any person without the VBA's prior written consent or
as permitted by the Copyright Act 1968 (Cth)

Disclaimer

The information set out in the VBA'’s resources is for general information purposes and guidance
only. It is a reader’s responsibility to obtain independent advice in respect of the application of
legislation, a technical instruction or industry standard relevant to their circumstances. A person’s
use of the VBA's resources is not a substitute for obtaining independent advice. While we have
made every attempt to ensure our resources contain correct information at the date of
publication, the VBA makes no warranty or representation that its resources are error free. To the
extent permitted by applicable laws, the VBA, its employees, agents, and consultants exclude
any and all liability whatsoever for any direct, indirect, incidental, special or consequential loss or

damage a person may suffer arising out of or in connection v@access and use of the VBA’s

resources’ (including any third-party material included in these ges§urces).’
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